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The Role of the Constitutional Court to protect the Constitutional Rights of the Citizen  
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I. Introduction 

1. Human rights, fundamental rights, constitutional rights 
• the philosophical concept of pre-legal ("natural") human rights 

• the legal implementation of this concept in the form of fundamental rights 
   - in particular those anchored in the Constitution (constitutional rights) 

• primary role of the Constitutional Court to protect the fundamental rights, not the human rights 

2. The role of the Constitutional Court to protect the fundamental rights 
• prominent role but not the primary institution for the protection of fundamental rights 

• protection by abstract or concrete constitutional review of laws or on individual constitutional complaint  
   against laws or even, in some countries, any acts of public authority 

3. Globalisation and geo-regionalisation as a benefit and threat for the protection of fundamental rights 
• better acceptance of the idea of human rights and concrete steps for their protection all around the world 

• however, reduced signifance of the national constitutions due to the power of not-submitted actors: multi- 
   national companies, intern. organisations and in Europe a supranational union exercising on a large scale  
   public power in its member states 

II. The protection of fundamental rights through the constitutional review of international treaties 
• many important decision of European Constitutional Courts concern treaties reforming the European Union 
• practical problems of the constitutional review of laws ratifying intern. traties 
   - risk of fait accompli or a long delay of the entry of the treaty into force 
   - no possibility of hindering only the ratification of some individual clauses in the treaty 
   - consequently, in the history of European integration no Constitutional Court has ever stopped a reform 

III. The Constitutional Court and the protection of fundamental rights against supranational powers 
• While the EU is not bound to the constitution of its member states (→ autonomy of Union law), its supranational  
   legal acts are binding to the authorities and citizens in the states even in case of conflict with the national consti- 
   tution (→ primacy of Union law) 
• long vivid debate about the limits of the primacy of Union law and possible interventions of the national Consti- 
   tutional Courts 
   - Italian Constitutional Court [Corte costituzionale]: Frontini Franco (1973) 
   - German Federal Constitutional Court [Bundesverfassungsgericht]: Solange I (1974), Solange II (1986), Maas- 
     tricht judgement (1993), Banana market organisation (2000) 
• emerging European "common sense": no encroachements on the identity of the constitution  
• the need of an own catalogue of fundamental rights in any supranational organisation with vast competences from  
   the beginning 

IV. The Constitutional Court and the parallelism of human rights protection systems 

1. The plurality of human rights protection systems 
• international human rights treaties as "mutual insurance" and second safety net 

• geo-regional human rights treaties as expressions of the identity of civilisations 

• up to 5 levels of fundamental or human rights regimes binding the public authorities in European states 

2. General aspects of the parallelism of human rights protection systems 
• intensified protection through cumulative requirements 

• parallel operation without correlation or interference 

• mutual influence of interpretations 

3. Conflicts between different fundamental and human rights regimes 
• only possible where fundamental/human rights clauses require intervention against a citizen 

• the problem of tripolar constellations where the state must restrict the freedom of private persons in order to  
   protect the rights of others 

   - the jurisprudence of the German Federal Constitutional Court about the limits of obedience to the decisions  
     of the European Court of Justice 

                                                      
1 Außerplanmäßiger Professor (adjunct professor) at the University of Göttingen; Advisor (placed by CIM/GIZ) at the Academia de Administrare 

Publică in Chişinău (until 08/2017); Guest lecturer at the Hochschule des Bundes für öffentliche Verwaltung, Brühl, Germany (from 10/2017); 
www.jura.uni-goettingen.de/schmitz, http://home.lu.lv/~tschmit1, www.thomas-schmitz-hanoi.vn; E-Mail: tschmit1@gwdg.de. 

http://www.giurcost.org/decisioni/1973/0183s-73.html
https://law.utexas.edu/transnational/foreign-law-translations/german/case.php?id=588
https://law.utexas.edu/transnational/foreign-law-translations/german/case.php?id=572
http://www.servat.unibe.ch/dfr/bv089155.html
http://www.servat.unibe.ch/dfr/bv089155.html
http://www.bundesverfassungsgericht.de/entscheidungen/ls20000607_2bvl000197en.html
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2011/05/rs20110504_2bvr236509en.html
http://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2011/05/rs20110504_2bvr236509en.html
http://www.jura.uni-goettingen.de/schmitz
http://home.lu.lv/~tschmit1/
http://www.thomas-schmitz-hanoi.vn/


V. Conclusion 
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